














 
Please Note: We have prepared this document in good faith to assist buyers wishing to 
purchase at a Mortgagee Sale. It has been prepared with the best intent but we cannot  
guarantee the accuracy. Please contact your solicitor before bidding at the auction. 
 
What is a Mortgagee? 
A mortgagee is a party, normally a bank, institution or finance company, sometimes even 
an individual person, who has lent money to another party (the mortgagor) and has taken 
security for that loan over a property owned by the mortgagor. 
 
What is a Mortgagor? 
The mortgagor is the party who has borrowed money off the mortgagee. 
 
What is a Mortgagee Sale? 
A mortgagee sale arises when a property owner defaults on their payments under any loan 
which is secured by way of mortgage over any of their properties. After a series of notices 
the mortgagee (usually the owner‟s bank) attempts to exercise their power of sale. It is 
normal for a mortgagee sale to be conducted by auction or tender.  
 
Mortgagee Auctions 
Most mortgagee sales are offered by public auction as this is the most public way to 
achieve a fair and reasonable market price.  This provides a finite time for purchasers to 
complete research (due diligence). The negotiations are in a transparent forum with an 
experienced negotiator, under the mortgagee‟s terms of sale and demonstrates a fair 
reflection of market value.  

 
Marketing a Mortgagee Sale. 
The mortgagee under the “Property Law Act 2007” is required to do the very best for the 
mortgagor. A full period of marketing to expose the property to the market is required to 
ensure every possible buyer has had an opportunity to view the property. This is  
instrumental in demonstrating a duty of care.  Hence it is rare for a property to be sold  
prior to the specified auction day. 

 

Risk and Insurance 
Risk and insurance are the responsibility of the buyer at the fall of the hammer. Organise 
this with your insurance broker prior to bidding. 

Disgruntled defaulting owners have been known to damage the building and remove  
fixtures etc before settlement date and if the damage is caused after the fall of the  
hammer and before completion date then the risk falls with the purchaser.  Preparing for 
insurance coverage on sale day is important. 

 

 

Buying At A Mortgagee  

Auction 



As the mortgagee is not the owner of the property, it offers the property for sale under different 
terms and conditions. For example, most mortgagee sales are not offered for sale with vacant  
possession and do not include chattels in the sale. The mortgagee generally does not give  
warranties regarding building permits, Code Compliance or boundaries. These are just some  
examples.  

Please be aware that mortgagee auction documents are prepared on a case by case basis and do 
not always follow the particulars and conditions of sale of real estate by auction that tend to be 
used for every day auction sales. 

 

As with any auction document it is strongly recommended that you run the auction contracts past 
your solicitor before the auction day.  

It is also the purchaser‟s responsibility to have researched the property fully and to be satisfied in 
all respects with regard to the property. 

 

Points of Difference 
There are some points to be aware of when purchasing a mortgagee sale property; the solicitors 
acting for the mortgagee will have prepared a fairly strict standard set of terms and conditions 
which naturally give the greatest protection to their client. Many of the usual protections to a buyer 
will have been deleted including: 

   

Vacant possession – the bank or mortgagee give no undertaking or representation as to whether 
the property will be offered vacant on settlement date or not. 

Warranties on the structure – the mortgagee will not warrant that the building (or any part of it) 
complies with the Building Code. 

Ability to requisition the title – mortgagee auctions, as with any auction sale requires the purchaser 
to accept the title (ie no ability to requisition the title) 

Chattels – none of the chattels will be included, eg. the stove, carpets, curtains – the owner could 
take these out prior to settlement or they may have money owing on them   

Insurance on confirmation – at a mortgagee auction the risk passes to the buyer at time of sale 
(hammer fall)–therefore having suitable and adequate insurance is an obligation placed on the 
purchaser. 

Settlement - the mortgagee may cancel an agreement to purchase without warning you if you do 
not settle on the agreed date and time.  

Redemption of Debt - the mortgagor has the right to redeem or repay their mortgage, on terms 
satisfactory to the mortgagee, prior to the property being sold. As such, a number of properties 
offered for sale on behalf of a mortgagee are withdrawn from sale during the marketing process. 

Highest Bidder - does not get first right to buy the property at the reserve price after the auction.  
Be aware that most banks or finance companies do not give the highest bidder any preferential 
rights after auction if the property has not reached the reserve price. 

 

 

How does a Mortgagee Auction 
differ from standard auction? 



 Deposit  
 The deposit is a standard 10% on the fall of the hammer. An approach can be made to the 

mortgagee for a „Side Agreement‟ to vary this condition but any deviation from the 10% is 
rarely granted.  

 
Vacant Possession 

 Most mortgagee sales are NOT sold with vacant possession. Therefore it is up to the  
purchaser to serve notice on tenants, if required, or notify the previous owner on when 
they need to vacate.  

 
Mistakes 

 The majority of the special conditions of Auction will make reference to any decision to 
purchase being made solely by the buyer and any mis-description, mis-statement whether 
in the Particulars and Conditions or advertisement will not entitle either party to  
compensation or to annul the sale.  

 

Purchaser Judgement 
All purchasers are deemed to have inspected the property, have knowledge of the  
improvements and generally no requisitions for this will be entertained. The mortgagee 
emphasis in plain English is that you purchase the property under your own judgement 
without reliance in anything said.  This is stock standard and as such simple research  
including council files and title etc can be easily achieved. 

 

 Title 
 As with all auctions the title is deemed to have been accepted with no requisition. Check 

with your solicitor. 

 
 Mortgagor Refusing Purchaser Entry 

Occasionally a distressed owner may not allow any purchaser visits. This does not stop the 
auction process. 

In this case purchasers make the decision to purchase from “the footpath” and take this 
lack of intimate knowledge about the property into account when determining the price 
they are prepared to pay. 

 

 Completion Date 
The Particulars and Conditions detail a completion date (possession and settlement). 
Details and remedies for default are listed at length.  Please note conditions of settlement 
can vary from document to document and it does pay to read them carefully. 

  

 What happens if the bidding does not reach the reserve?  
The property will be “passed in” and the mortgagee will consider post auction offers from 
any party, submitted through the mortgagee‟s real estate agents. The top bidder at auction 
does not have a right to negotiate with the mortgagee to the exclusion of others. The 
mortgagee can negotiate with any other party. 

 

 


